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Approaching the Constitutional Right to
Examination from the Grand Justice’s
Interpretation of Legal Reservation

Bau-tscheng Dung

Abstract

On the basis of Article 6, Section 1 of the amended articles of the ROC Constitution, this
paper finds that given the leeway for examination reservation provided under the constitutional
order, the conventional model of interaction between executive and legislative authority is not
completely applicable in regards to the interactive relationships between examination authority
and legislative authority. As the setting of Professional and Technical Examination qualifica-
tion standards involves restrictions on the people’s occupational freedoms, principles of legal
reservation should apply. However, the law can only function as a regulatory outline in this in-
stance. In consideration of respect for retaining professional leeway in examinations, examina-
tion agencies shall determine the contents of detailed regulations. Thus the principle of explicit
authorization is not applicable here. In addition, in accordance with the principle of optimality,
it can be similarly inferred that in line with its organizational and procedural nature, the Ex-
amination Yuan is the best suited agency for setting Professional and Technical Examination

qualification standards.

Keywords: Legal Reservation, Examination Reservation, Multi-Level Reservation
Structure, Explicit Authorization, Agency Functional Optimality
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