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HITE A BN PRAE TR S N BRI - 2014 SRR 0 IEAE B BUR B R
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SRS AN IS PRAEHRIE » BRI BOREGE T2 -
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Whistleblower Protections for
Government Lawyers in Taiwan:
New Governance Theory and
U.S. Federal Government as an
Example

Caroline H. Liu

Abstract

Taiwan doesn’t have Whistleblower Protection Act and government lawyers. In 2014,
Ministry of Justice is drafting Whistleblower Protection Act, while Ministry of Examina-
tion is formulating a policy to recruit lawyers to work in the government. This paper inte-
grates the above two issues to propose whistleblower protections for government lawyers
to fight against fraud, corruption or other wrongdoings in Taiwanese government, based on
New Governance Theory and using U.S. Federal government lawyer whistle-blowing pro-

tection as an example.

Keywords: New Governance Theory, Whistleblower Protection Act, government lawyer
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il

EE ' (BT 2013 45) K FiAUSE=tiliie vl E e NE

2R (RIEFF 201245 ) T2k [EE FrnEE G o PR IR T A,
REE B AT PR BRI G 2 SRR FRATRIE PR AETIRE - DU SeaiAsaEE
TRk 5 EEIRAOH BWRIE S RE A H G B A TR MR TR 2 Faim s
H 1978 4 (CSRA) IR 132458 30 4F B A BB BUR R R I AR
HRIRBME R L& s R (RaLE & iR PR FR B A I R AT R
TEIERA 2012 52040 ) » FRBIZE 2014 44 RIS R I (L AE RO EE
JHEWRIES 25 R AR S AN BRI - ek 8% .

— —
—

L=

#AIRIR R A N 1R

163 (governance ) ELEURF ( govern- BN i RE IR e IE A ERL () Kt

ment ) N[A] - JGBEZ R IZ - GEUE "EIRET B o iRELR A EUR

1

20134 =B Caroll v. Califomnia, No. 2:13-cv-00249-KIJM-KJIN, 2013 BL 219110
http://www2.bloomberglaw.com/public/desktop/document/Carroll_v_Califomia_

No 213cv00249KJMKJIN 2013 BL 219110 ED Cal Au

20024F < FFBIE iF12 AT Coleen RowleyIR IH
http://www.americanswhotellthetruth.org/portraits/coleen-rowley
http://www.apfn.org/apfn/wic_whistleblower1.htm

20004 3= B pn/N BT EmCindy OssiasiRiH

Charles S. Doskow (2003) The Government Attorney and the Right to Blow the Whistle: The Cindy
Ossias Case and Its Aftermath (a Two-Year Journey to Nowhere), 25 Whittier Law Review, 21
California State Lawyer Isnt Barred From Bringing Whistle-Blower Claim ( S£ BN N fF R B R4 25 1+
INIEPSES NS

http://www.bna.com/california-state-lawyer-n17179876995/
http://oag.ca.gov/system/files/opinions/pdfs/00-1203.pdf
htto://www.apfn.org/apfn/wic_whistleblower1.htm

201 25 INZE R BT RIEdgar Schmid i iIE
htto://www.nationalmagazine.ca/Articles/November/The-whistleblower.aspx
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FIEBURF L[R2 B o B 5 NI EHE %
TC AR - BURFZBRICTEE ~ AJT
Y77 kst b M 0 R
EEEARE - ERER (BB F&E
(IR ) » oA B
( Rhodes, 1996; Trubek & Trubek, 2007 ) °
#FiGEE (new governance ) N DABURT
Rt () 0 ($RZEH LM decentraliza-
tion) * MIEHZ ~ B4~ JEEFIERFT ~ 2
R~ FIFRRARAHBATE X £ (adminis-
trative partners) ‘AT - B
HE () fHi# (self-organizing ) ~ AAH
AR R S VERYSEATHEES (network ) » 3%
[FIZEPE ~ AT ~ 37 (B ) A3t
BOR 5 FriG R RE 2 Bl L e
FIhes ~ Bk - ATFELEIREST » #r
IEHAMEREH Rt AR - IRE
FiTf 22 B35 L R 8RR AE - R ENET
W~ OB~ AR R EE (FEAAE
Wi ) > AR AV AR - FIRRA
BERETT (R T B Rt & AT
Hi3E4 (Bingham, Nabatchi & O’Leary,
2005; Rhodes, 1996; Salamon, 2002 ) °
FriGEE BURNSRIER FH 2600 7 15
RN SRR R AR A He ks (FRA B
NS RREESD - BIANEREAL ~ #FI
o~ DRLEE ~ IRFIBOF TS E B

SEE ~ BB R RS L BCR R
S R R 2 B R R S o R R R
& (accountability ) BRI TEEE S >
R B FPEESCRARR - kel
BB EOCE B REE S - /9l
ZEEM (2~ T~ IFEFREFT) B
(self-regulation ) » H{# A& 2 Jg K EL
i FBHEL D A EE (multi-level
regulatory processes & coordination ) °
T R ER A% 2 {18 A1 B 2 K i BR A7 i S ]
FHEZ BIREIATG A (self-regulatory re-
gime) * LA BARSES - LA A
238 gt e sBCRE R - BIRTECR
BOEIETRES (Rhodes, 1996 ) °

AT A N (New Governance
Theory of Law ) ZR#2 i ZE G m L ( Tru-
bek & Trubek, 2007) » KBS ~ #E9 »
it LR - AEMIE - SUEEA
[FRERTRK - NEIEEER AR5
R TP R TN 2 B IR S
ANFI S BUR AT » BERAEAm
Al - AHENHA A B & - BIERET
FRBUR ERE R RIMBBORE 15 &
TSR AT AT G BB RE AR R i) 1
HERGEAT -

17 O B AT A Ry YR B o B DU
(Rosenbloom, 2003 ) » ‘&5 (1T

3 Governing without government + hollowing out the state ~ minimal state (EfF&/\ME)  BATFHIE
TR 2 ROV - (BRI AR TR S | B S B s BB I EF (Rhodes, 1996 )

4 ATBUKERTDIR A4 ~ B4 ~ BBk A

5 AREFERUMEBREDE  EREFARUMEERES - AREFERUMEEABAR



BED (ILiEME) ~ vRbE (FIERE)
“HEZSRAN - AR ERI T UL AT
B R = HEE S (R RS B R E A - U
FRANELOIAEREEE - SREAZ ~ ST
R BB R BOREE - SR B
W3 7 Tan Bl 25 BUR B ER (Hh Ok S 3l

EC
FF{2EH IR IE R

BRI EL AR B KRR S )
B HE o B R AREAR - RE
BURZRZEN] - TR0 S 2 i 2 ZOR AR
% REBYELESERE —HH] - a0
WS-Vt 2 N HRERAMT R R HER -
B RAEESE - BB HE BT & 152k
TR - RES AL REEH KA ARG
» WRIE i B2 U & TR TE S 2 DRI AT A
~ I~ RERER(R] 2 RIS TR S B

=
Lt
%

£

Ji > ANEEBTE ) T aEEEE
A AR S - L —(HENRE L MRk
TTEIEIGRM - TR 2 — B
H st - i — 8 A B 1 e

TR o

NEGREREARIE (RE 2 IR BT © SEIIHFPEL

12 > BEAS R AAT =5 SR ~ PRl e
{8 2 DU 5 LA BB A BURF BRSO
e Ry BIlRR -

S R Wt S RS R R T R 8 2
Wk 0 H 1960 F-UpHLG - Faklint A
KA - 385 MR RS ERATE - HEF
PRSP G S S ZE BIER - ]
Ay B HAH B B RS - DA 1 30 -

1RAT S R MR

RE

=1

AHRED Rx
MRAE{REE EH
BB AR

ABE
MRIEE (R3E
PN S 1
ANFHFES
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—  REECA (GERH) VS. BEE%4

EH(RE)

RFBORBUFZEUIL - AT
HHEORIRE - L F A HE- -l 2
(—) RFEUF—ZERH (Openness, Trans-

parency )

RFZERBUMIABEE < FEH
AN RERERHE K2 EBUN TR » %
GERE T REBURENE - DUVERCIERE R1EH]
R TEBIERIRE ~ BB IR o
LEEEF —BIEEHERAT B A#%
i H TAF - BRIFE R e B HREIH S
& * (Clark, 2007) 5 2B Bl e R
ERLEBEBUN ARZEN - PIIBNE
A BHTE (Freedom of Information Act,
FOIA ) ~ #8553 (HHEERE ~ ¥ ekaid
BEZE) ~ (TERERE ~ BiEET
S S G B JT IR B SRR B
it R R E R BUN A FEAH - &
B E T EERE Z THIIRE < FEHE
(Leong, 2007; Leslie, 2002; Rosenbloom,
2003; Shpall, 2008 ) °
() AN R M — R & (Duty

of Confidentiality )

LB AR B K U ER A ZE
R e—INEREIAEHE & - AEINZER

E7/AN oo g SR NEVE TN B W e T IEER G PN BE ]
T EREATBEE B E T NBGE T E 5 36
Rl Bt R ESURTA Ei J FU - [ P 52 55 B i
N8 (ABA) KA HERAR A & AN E
SEAMPRANED - RRT R ER A e A
M5+ WEFRBUREREMELRL S Al
ANE] o FRIM » BRFR R AT R e — N
BAEE 5 o ZERLNERAN S -
(AR BIBGR Z B T AT REELRL N
il fr B s S — B A E2€ (Cramton,
1991 ) »

ABA FEH B AT E S T - AR
A E A (A A S ) BEREE
5 0 RAENELE A @RS TS
RN ESTA » FEREFARE » 60
MHEEBRBEHRAERE R AFTERN

A" &AL (NIRRT E S ARt
HAll ) EIIRE G A - a2
RE - MEATAFBGABEEDR - B RL
gougE (FHPPUSE - FRk - Siel
FECE) - BRI A E EA
Hal

BRT ERERIN I » ABA SN
N8 Srawillpsa S E R EATIEEY NG |
Al R 275 (Clark,2007 ) - ABAFE
[F] 6 25 BUR B I A B K WS

6 United States v. Marchetti, 466 F.2d 1309, 1313 (4th Cir. 1972) ([T]he First Amendment limits the
extent to which the United States . . . may impose secrecy requirements upon its employees. . . . It
precludes such restraints with respect to information which is unclassified . . . .” )

7 ABA Model Rules of Professional Conduct (Model Rule) 1.6: Confidentiality of Information

8 http://www.courts.state.hi.us/docs/court_rules/rules/hrocond.htm#Rule 1.6



RIS R A e )& E > MEABA
FBUR R BRI B A S S B (R
FH o AR RE) [ flirze Bl m]
TR T » KRR A e B
% (Cramton, 1991 ) ° Long (2008 ) & H!
ABA B2 fiiy BEA A0 ET R A AR R LB 1
PR - nHEERERHAREEN -
REABIEFEE o HAEmtEm ot
AR AR AN - DITER B
MEHA - EEX - HtEmcNETT
By © Moliterno (2005 ) EakH 1N &
% H District of Columbia {Ei% : EiLfE
BEBEE K (require ) ~ B ALFFEIR
#E (permit or authorize ) * BUFERRT#E T
T PR E B AR E AN - Hutchinson
(2008) f2H « FEREFEMM S » R
Fe15 ) 7 Ry PR P A BB AT 2 1 - DA
fERRATRE A RCARER A » (REEA
R (EFEN) AZEREGE 5 MEEURMNE
fil E A RN - ARMCRE#2H
BIZRGE  BURE R IR » KI5
TSR B R B B RS LA E -

EENPANE Vg et 2 TN E e
LIREED - BUNERENR A2 H5 L HTT
A2 (Clark, 2007) - HET#mERy © 1.EX
I RATZ AT~ ThRE ~ TEREA (G
AN~ BEEREEE - BORIEHT ) BARAERM

£

CEHE) FRAAE - IR EB R
I SR [ AL B PR o 2. ESURFEREMOR
HERGAIR - RIHE R S
7 BERESREA (BUN) [FE - BUN
LRSI+ 2 BURTEE - 3. RAABM T
BB & B A IR 25 Rk ATEE
By FR QSR B PR A R - FREAD) E IR
& BURFERANEL A5 B E@mEH - IR
GEEFEREIR - BARMTEEER
(BlANEEZR 24 ~ fEmariit ~ Bdukf
%) ERARIR R REIARM
NEERFH ~ BURENE ~ BCERE ~ X
B RSHERR - BUNEHHR &Y
REFIRS IR E ML BN A BRI
ERBUR RN IR Fe 5 TR ARRES
4. AN 8 KL FERAET / R BUR
il PR 5% 22 765 o FH B AR A AR YE (Clark,
2007; Cramton, 1991; Hutchinson, 2008;
Shpall, 2008; Sparkes, 2007 ) °
iR RS (duty of confidential-
ity ) By “fwE” <P - BIEE S ALY
55 = A iaEs H B ERANRE Ay @A - 13
A E S N BT LURES © BR TR
FFRGIN - AN B A BT R AR
#FFRE (attorney-client privilege, ACP)
FERIMERI TAERN B RE " (work prod-
uct protection ) * & 3 FAFRAARY -

9 http://zencaroline.blogspot.tw/2014/07/district-of-columibia.html
10 Bl ERARZEBAE R - ERAFBHEBRERA B REHANBEE R
11 http://zencaroline.blogspot.tw/2014/06/work-product-doctrine-work-product.html
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IEBEEOR AR AR A5 A HR & (7
Feflbt8 ) » DIEEBIEAH  ACP By “GIE4E”
SPRT - FHEE B E S ARH ACP » 1%
IS/ N s P s ST
5 A B AR AR BA R T A AR Y
AR HEHEAHCKHREENE
TACEREIDIIMASE = A - TREEEAE
B fRZE ACP » HGERERIF » NS LLACP
R - fERBEE A E FA BTN E
3K (Clark,2007; Leong, 2007; Shpall,
2008 ) ° ACP B3 30 52K » BURFAFTRE

TR Frige L BRISHERS - DUR o —20
W BT @

Z - BAARESHE (ACP) [ {EZRMEE
EANEA - DEBS - BAT)
HEIAR R RE (ACP) REJF A AR

B N S A BN A RS 5

HET 2 A SEAEA - T FEHE B P 2L

JiF » MEKI ACP A EBIHERIE - HEA

RIS - FEAEEN - RIRERE

HE - ACP FiBRSEE « E¥ ACP

B EERE (HEGREGE ACP » [A3kRE

PR &) ? ACP FEIA /N (e

73~ et ¥R E S E ) ? (Clark, 2007,

Leong, 2007 )

(—) RLESFIER AN 2 = A R B A (—

fis B AR )

12 http://zencaroline.blogspot.tw/2014/06/acp.html

ACP JEEE P T EM: (instrumental
justification) B > BMEFEAMS
ACP il & H AR REA
DAFI A S AR B A s -
LB - ACP {2 BEfFAD
B A RE3H 5 - AR B
B DAFIIERE 5] FI e R RlE T BUE
E » BREEA: R AR (Clark, 2007,
Leong, 2007; Leslie, 2002 ) » 534h » 32§
ACPIIiHEETE : ACP R EFAHE
PERYLEZE R ~ ACP 2K E Y E 2 A/
BERLME ~ ACPZKHAERAIE HE R A
EFIETEE AT (Leslie, 2002) ©

ACP THM M2 iE © 1.ACPH]
RElBE S HIE R E IR (R &R
RERLNR) - 2. BB L IIEEE ACP
EERAMRASUEEE FAZEH
H - REFERESEA - BIfRE
ACP » thEH T - MR - IR
HHEA > FIFH ACPREREE - ACPRK
Rt B R E - R H LR
fE TH » ACP RIMEGHFHEIEESREE
(Leslie 2002 ) »

(=) FLERPIER . E A R (A

AR ZE Fyi B SR FINERCRAL, » FTRE
TR~ PhEAFRMmIR - ACP ATEL
BB TR bR EAmE e DIRIEARA
SERR B EA RS o (RS AR



BRI EEE BN EELS) -

ABA Model Rule 1.13 T »
filliz E N Rt Centity ) » FofRFER
TR A R A B TS Al
[ AEA S = g e R I B T T REE
RO Ry - DUFIRHAR R PR AHRHIRE » 25
RHRRAIES = R REPR B R » AT
FHARIME A EdEEE - DUBE AR EE IR
5 o HHUE BRI R N EE B
(BEE) NEE - W R AHR B AR
SR B (B8 ) MZFRR " -

ACP B R R < RES 1. —
il B T3 ACP M HERE - (ZEARART]
REE i LB B T 2SN A A =
MR G R o HE B TR RS
FRATEREE - 2. S EEEEN S
EHNEERZH - UM - RigEo
FIFRE » ATRETESEREINE R S 0 1)
G E B R e L L B
AR - e EHEH AR
SINEACPHIRE - HERE ) H
AlE M EEE ACP UE » HAZSAHBIA
(R Kt & KR - BRimEEENE
1Tk > #ACP (REENI A REE = g &

13 Model Rule 1.13: Organization as Client

£

% MIE—METL - 3ACPEERARE
ROt B TEBERANEE
SEIRHREE " o BESR ACP 38 AR
A HGREE » AT E - EBEE8 R ACP
A A ZEMAR (Clark,2007; Leong,
2007; Leslie, 2002 ) °
(=) BURFEREAN & H AN R BUR © BUR

Bhld GREA) ~ A8 & (EA)

LR EE IR HERE (reasoning by
analogy ) 1K ACP & R BURF » [RIH AW
RN (ELA ~ B ) B H AR
HEFEH ACP » BUF CEFEA ) IRE
W ACP » 534 » 1 ZEAH 48 B BURFRE
AR - 2 HpEE R A A BlGHE
E » EEEUFsEA0 “EEAF" (USA,
Inc.) » [T EBEIREHEEAN "L T
175" (CEO of USA, Inc.) " » %
ke ACP » BURFRHARRIEE A (Les-
lie, 2002 )  MEBRAMATL - ACP 3L
R ALZEC AR, - FaHEE R BURH
% - JNEEEFTZRE

ABA Model rule FHERZFEA — 1K
M A (principle-agent ) B & Bl B 22
il > FLEBFIEREENEL E A BRI

14 Vincent C. Alexander, The Corporate Attormey-Client Privilege: A Study of the Participants, 63 ST.
JOHN'S L. REv. 191 (1989). The study did not examine the impact of the privilege on rank-and-file

employees.

15 RICE, TREATISE, supra note 9. "The U.S. govemment is the largest employer in the world. Its agency
structures and problems are as complex as those of any private enterprise. To the extent that the
protection of the privilege is justified in any corporate context, the need within the government is

equal, if not greater."
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W TIPS AR AT
fE Bt RTINS - A EARERAT - BUF
HEh (A5 E) BEBUF CEHA) RrE
R AR AR (B - TBUER) &
A% (JERIEER)) 8 - At
Wi PRI PE - BUN NS FEE B BE R
FEHUBURTELAD - TERE (accountability )
EARLESFIRED A E o RI2EFT ~ RAER
M0 1 ARG — AR R
B2 AERRSRE 3 ITBGENE ~ 4.3
W 7258 FEEIFIEIRE - TR
HeEEEAAR (FE431H ) ACP B3t 7
KRin% HARE - MBI SR AT T
(Hutchinson,2008; Leslie, 2002; Macey
& Miller, 1995)

BARESE A B RE (limited )
& F Y EURE
(—) T EM2E HH 3 BUR 2 SR TR
BN B Ry B SR HNE - ZHBER A
H K& E B BB T EE RN ETT
Ry » HESAIREHESL » Fy 7B
HEANERE > AFAGHEBR TR
ACP - XA FitaEa B E e A Fpg2
ST - AR ERIEIEL - AT
T EHE ARG ERACP - 54
MALF B TR #EE » ACPREIR
A B T D SEERATEE 2N B S E A
HIES - BN Ltz FEEh
FAAAEZEHEF ACP & Frigi K (Leslie,
2002) °

AT H B 7 E A e B SR SR A
o BUR AR ERE - A% EK
IEATER - MURERBRER A (HRR ) BY%
Kl - 5546 - A BEEAECE TIER
[ - 5 BIREEBURTEIREGN - B
ATREMEIRAE - MU BR B e B AT L
JEFEERTE 8 - 0 BURARSAH
BEREEE (R AE 8RR
A EHBUFREER SIBTRE ) - BUFA
SINAGRAH BATEEE - Z2EE
HE - &k BUFAKATREHRAER ELD
BE (PIAlEREE B ) EIE - RIRER
442 - BIE A B BUN R < A% A
AANBCE - BURFS A REREE ACP (IA)ik
S E R R IVA/N o AN = BT A QN R E
[HEIRYEER) - A B B 18 B - AAR]
RETHAZ BUR & 198 ACP (Leslie, 2002;
Shpall, 2008 )

ERMEL = A fraEn - R R2E
R BRIFEGEIBEN - 16RELNHH - 1H
St - AEFIBUR AR A EZE B
FRIFE G - iGRefRE ( RARTH
REBFEAHEN - BUFEEES
b - HEE SRR ) - BURTTEBCGESS
ZWEMA BB A R - AHB R
(#I40FOIA -~ privacy act of 1974 ~ fed-
eral advisory committee act » presidential
records act of 1978 ~ sunshine laws * 1T
AR PPk ~ SRR ) BUE  BRIE
GREBE ¢ 1. BUFE LB B R 5
R B PITEGRME E LN E



Afl 5 2. BB AT B RS IS U AR & A
(BURFSCH: ~ ERiAcerss ) - B &ERUR
DU ARAEEARENGERNSRE - H

F ik ACP BRI © Leong (2007)
W7eiE « BUNTRENE (EEA LA
BAT » BN BURM RS AR5 5
T o EBEHIRBURF ACP IS » FEF B
BRI EE M -

RS R EOK BUM T BGT P 2 55
B (CHEEBUMEAED) » 2ZHA Attorney
General #R R HA A% BRYIETE ORE)
TR » RLEBFIEARAR IR ARG B2
15 o Wi e 25 PNIR I 5 DR AR T B il e IR
RN 5 B4 B UM TE R, - Rk EE
W 1L SREIEUR (HASC) BT UM 1B 1
RERRAEE 5 2. RS EBUNERAME B A
AR TS B ACP AN 25 FLES P 4 i B
HEE BB 3. BUF (EEAN)HE
SEEIEA R 8UEE ACP ( Moliterno,
2005) e

AL ACP gy B 2L H & | AN EH AT
(personal liability ) FY/A%5 B B EBURF A

£

HE - FEBSBUN SRR E W
FBURN" RSy - HEFFEABHREZ
s (CGRER) GF - R REE SR
EAHE " (FEAH B bR
AR ) IEER B EMS » 8 H
DA BN RATE E - H i ACPI
JERASE - 340 » AL ACP SRAE i3
HIME R A B AR TEBRFSEUT .2
WRINAK » BEFELH B RS
I+ FIEE R R % - B ER
JAF AT FE AR HH BURF R AR B R E A 75
B BN BUREEAT ACP R -
MABETHREZMES » R 758
N BIME 285 B FL B R Al
HIsEER - 37 ACP B R EA Fh 2L A s
ZK ACP » 5 B & 1 B R 1
il 38 AR A AR (Leslie 2002) ©
HE » A EFKBUNEREMARERE
HA R KIEITE - N8B B RFHNE
BT B AT R B AR A B - T2 2
& o Leong (2007 ) HEUN AN A
BT BURFERATERE] A B 3H P i B
WE 0 AR AT ACP KR1E Ryt
Bh A E3H FESENVEE R BB &

16 28 U.S.C. 535 (b) which requires federal employees to report evidence of criminal wrongdoing by
other government employees, has also been cited in student notes as grounds for eliminating a

government attorney-client privilege
1728 US.C. § 2679 (b)

18 RABEEREWABTFENAEK 2 ABESEREEALBUTEMAEACP  BXAKERYE - B
FBUTREERZEACP - B2E B ERZAK B B AN i SRR BN A s 25 s - BRI RE 2R LB R BT
FESFRMARER DA E EBF R REBARKEZABE @ B BT ERERNZ AT

ERREEN (Leslie, 2002 )
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RIANTifE € ACP 1 ARG 5 BURT R Rl 35
HAZEE - A e RERE BN AT S0h
KOBGE(CEEAN) -

CRFEUMN ACP B EGE ¢ BUNFERAD
CHHE A RL BB FIER AN ) 56 AT HE 12 i 21 B
ME R B SR E M (I B
&~ EYMEBUR IR ~ KRS A E
FFIDIEE ~ BRI BB AL SR
HOMAE) » BRI EIR ACP « R
M SEse R EgE 1. DA AR
BRE AR - DIPRGE e a Ay
F BN E B 5 2. HEEE AR ER R AR
AA[RE BRI AR ACP 5 MUk (R
ZENME > ACP R FEAE B 5,
21 ( Cramton, 1991) °

ZRFBUN ACP HEEE ¢ 1. #affEk
BRFHERE B e R HEBIECR - TR BUN AR
Bz 3RS (BB LRGN -
SLEPUARTE - IR ACP ; 2. BUNHS
RHELRLA N EIFEEEDL RS
BRENRETE"  WEBFTEE
ACP - XM » RCETBUR ACP & B -
1. EEREH AT P T RO A ENRE

HERET T3 T %512 Executive Privilege™
(R R ATECERM T E R "Bl [
ZIBEIRES ) W BBURRER + DR
AR BDREATEREBUGE
fifi » # Executive Privilege #i[Z# ACP
& A LESMEACP - 2. MERE
e ATREMGE ACP (ARG IR
Eafl) » FH AR E R T Ry rTREID
% Htr Hobh ARAIR HARR (FE
BURERAN) » KD FAA AT S 5 2 S
% 5 JRED » ACP 0S5 e AR BT 4
MAESE A E BN ERATHE B (RIZME T
HEA S IEE ACP) » 3. B BT AR AT
BRI E RARE - HE R TR
Executive Privilege » LER [ EREAR
REFRE ST TECERN T E R nTRe A8 R e S E -
IREFERE AR R R » B B E
Executive Privilege A% £ 4 » ACP %
A 3 (Leslie, 2002)

ACP W FR i B 22 15 & A1 BURT FE Al
M Ee LR - B T A
ZE o AAEFARBUT 3 IR R
RGN AT TR ACP [

19 FAAA R EE R E R RABERAL, TS PENAEMRIR, BT RIFEACP (Leslie,2002)

20 Executive privilegeZk B BAPTIRETEREN (5F ) &7 (Leslie, 2002)
BT TEEE (AFEE ) AIERENRZHER © Executive Privilege, Deliberative Privilege, Investigatory
Privilege, Attomey-Client Privilege ° Executive privilege BR824 @ {TEUKEI B & M E DR -
Deliberative Privilege /e RF BTN AR BUASRBIN A X (AJHFRBUSERARZENER) -
RRprviege B RNRIBH KR ERRFIZ - BEBIETIT (Lesle, 2002) - Fi@priviegeAIEI
%~ HEBR ~ BRS  +0EM - XIRINRIE - ARl o BlExecutive Privilege ( presidential
communication, deliberative process, state secret) ME @ ZEBITERpriviege ] sEERBUTER -

EFEEEBBUTREZER (Clark, 2007 )
2

8 3 3RExecutive Privilege

EAFF R ATREZ ZIEZE + Executive PrivilegeZB= ZI[RHIZEELE - B120 @ A% MATBESFI NSRS



AR BB R E A » &% 21 ACP
ANEHREUN (Leong, 2007; Leslie,
2002)  #R0M0 - HERBURF ACPBURA
[ - BUR ACPBZEAIREHEH] - D
MEIRFFAA L i T A (level playing
field in litigation ) °
(=) BIREUF ACP : FFidZ AV F
HfiZ (level playing field justifica-

|

tion )

FVEFREABI R (adversary sys-
tem ) EOK ZJTBRRN AT BUTENRER
RIS+ BURFEEENEL A T CRAARF 91
Bl ) FEBZ S-S - B IRSE A
F TAEN A&7 (work-product protec-
tion) * » FEFAERIHRENFTEIRERE » X
JRFEERINREZOR IR - BURERNZ AT
T~ B FRARIREEHREE T
(RLEBFIERAR ) SJeRN7% » SN
BB IR B < FHEANHSAT 5 Ban - 25
SRR ML B R < R il 85 ok
BT SERAATRIG » 2 H B A B4
EIS /N 5T S R NN B
(Leslie, 2002) °

iR level playing field BEET » 0%
FUB BT BOM R ERER EE FE AR A& TS
N A5 B B R A A 8 ER S TR AR

£

ACP » JRBRI » &R [RIE BUR 327k ACP
HIEEE -+ T FE gl 5 B B BUN T ARE
FIFEE T ket SR BURF (AT ) AR EREA
HR R A AN S A FI AL - EURF ACP
AR - BUM AR
(limited ) ACP » #R[f » HLEEH T -
BRT RN PR 25 2655 ) ACP LR IRALED
FIERAREEE A » B0 - FHEHE K
JHBLR B BT ~ IR ~ BIRL 2
o~ BUN R ERERE e
B (PIanSE Bl A AL N K BB 2%
Azt » FEIRHE P AN QRIS A 55
£ ) (Leong 2007; Leslie, 2002 ) °

A ENE BUF ACP H AR EFE
Kentucky JN£% FH 12 BURF AT ACP™
A L B R ER Copen govern-
ment laws ) 56225 1R F5R ACP » B2
K5 B BLEURTERAM R A @ER - H
7N IR SR AR L PN E R =P N PP 957
GE 0 A BURANEL %5 B R S EH B R
ANERAIE - Kol R B EUR VS5 FHRICATTY
K77+ SRSRAGRIBURN RIS SR REE -
BHBURFRAFIAL » BEEBUN RS A3
FIEEIERREST - BUNTS EIRACP™ -
LK ACP < HIE KR » 2
AIBIE (case law ) PRIE - B L - Hl

22 hittp://zencaroline.blogspot.tw/2014/06/work-product-doctrine-work-product.html
23 Kentucky's rule creates a broad governmental attomney client privilege modeled on Proposed

Federal Rule of Evidence 503.

24 Arkansas ~ Maine ~ North Dakota ~ Oklahoma  (Leslie, 2002)
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FH i Be H R DR E B ACP RUFER] - 2%
BeAlth e HRHEBZ T - 1L BUFERD
B~ 2. R —E AR RGR
T H M WS 8EEr (Clark, 2007; Le-
ong, 2007; Leslie, 2002; Sparkes,2007 ) °

LB U RE S ik ACP 8l &
5k ACP A2 FE B E - R 2% AR Z#E
BN —E 0 25 M LA
i - 1R DA C Ry "= AR
A" B "B AR - CARRE
T FEREEURF ACP B3R ™ - 2. BURFEAT
BB BERR < SRR/ R R R E
FEPARAE ~ thay ~ BB IR
AW R BUF R &GN > # ACP AN 5E
FI77 e 33k BERE R A IR ACP A & FH
RARIEIS IR R - M R /AR
ACP [ e 1 [ B Rl 5l iR R A
(AIRERHERHE L HGE SONE ) - fEERE
BT - MR AERRRS A A
AIREFE G E 4. RGeS TRBUR SR &
B T ORI 2 AR Y S ZE SR ACP
K ACP W FF 5 22 5 B 7] BURF il 4

BEENLERMY o 5. AR FIFI
i R FEIR ACP Z B B e 5 25 A ¥
BURERRIEE - 6. BUSLIRL (35) A&
SyFTEEAERYIEER » NMEEIRACP - 4
- BURFRARA (35D A B4 ERL A A H]
HErTER (BL) KItshrs A EE AR SO (Les-
lie, 2002 ) °

B 1R E AR E R

] 2 T T S50 S i B A B A Y
FRRD AR ME A E FHA SRR
THER - RAERF Iz iR - RLARI
AN S H BT E HE R A - BUF L3
BB S HETIRE AR - BURF AT A
ZICAEZ R e fEIE - FE - BUFE
AISEB N AT (R RS ~ f2(]
RIS /R RISV BB
R HEEFRER  RHEE ) - BEIEREE
T A LI

HHREANZ (FE) e+ EE
NH & B BUFRERERMIA CEF
A WA~ BOR R A CP 3 A

25 =B - BB BB ERFBAKEERHITREEZRINRER  ERBHRBEMACP - VAATEB IR

A BN (ERERMEEER) BRACP -

http://zencaroline.blogspot.tw/2014/06/acp_15.html ( BT FIACPZES )

26 = : RFFHHAEHLBUNEMERN ®ESHRRERDESFHINERSLR - ARBFARSELEN
BHESEE  EIEREEMN - BUTHEN R AFFAR - RELIACPRH @ HERIEMHEEER
http://zencaroline.blogspot.tw/2014/06/acp_9813.htmll
26 ENFFHBAKE (BFA) REAQBUTER - MAAR (B=A) &4t - ZERALIFBAT
HEAMRZE R hitp://zencaroline.blogspot.tw/2014/06/acp_2991.html

27 WASBABCRERR « 3 WERRELRRE - FEUBEMNEANERACP
Z : hitp://zencaroline.blogspot.tw/2014/06/acp_2991.html

28 Mead Data Central, Inc. v. Department of the Air Force, 566 F.2d 242 (D.C. Cir. 1977)



5 CBUR R AT [ AR L8 A H5 88 EEH
A2 ACP [R5 FEARE SIS E R
ACP) » BURFRRNIE A Rl Frig i
REAK » E5HIEERm » DU FRE R
Z (Clark, 2007; Cramton, 1991; Hutchin-
son, 2008 ) °

NS (public interest, common
good ) Ry BN ERAMAYE FA « (AR
Bl (BRRAIER) R EZ—H57
BN B R BT R N B+ HRA
ReFREN - BURREIG BT/ #HERAS
Rk R AER S FE = BUNTE
JEE ACP » HB & BUNTRATIRE 2
¥R BUMBE R E Y - FES R AEH]
o - BT RGESBGEEmE B
FLEBURF AR ATREEL R A T 2 1 Fa Bx
RAE - B ATREZ A & HEH
( Hutchinson, 2008 ) = Moliterno ( 2005 )
R BUR AN E ARy “SBE (A3
Rtk ) o SCEHAHF 28 Ry UM AN E =
NZim#b ks + L ARAHALFSE N
[FIER - S EBUF AT R E O E80E
FZNHHITH - FRVAREC -
MIERRESTA ;- TTREEEA (fFAf)
IGHIEUR - TIREIRRIBUR © 2. 484
s (BERINE2) TE R E B A » RS
JFEREM R PAT T B iR T R A AR ME (i
FEESOEEE BUNFERETTR) 7 - 3.8

£

HA < EFRGEBIEEME - B R
JRFEERTAY 2 A BEHIE 2 5UE (Bandt
TTEBERE ) - EEZTT BB IR T ha ik H
CACPSBAR ) NS SR Ry ARG 7
RsEFE R - 254541 " (Berenson, 2000;
Clark, 2007; Cramton, 1991; Hutchinson,
2008; Macey & Miller, 1995; Moliterno,
2005) ° S34h - BRER RGNS - I
Nt JTHREEE (MRAEEA
) RE - BURRERT ] A R E B2t
RS - (HABARE MRS A 1HIHE
71 DIRERE R T (RiG) tHET L
DEGE T (BUREERD ) #i8 - BURTEERD
I RGEE B » JIRHEARREE - X
e A F12% (Clark, 2007; Hutchinson,
2008) °

B (government as a whole ) F5EX
IFERETE A - =R TE By
RER AR RS ¢ 1 U (RETT)
Ji 5 B i) Bz IE R HGE R 2% T AR R
AIRE[FIRF R B RET )4 - FRIEIERY
IR (B4« ALIRERF 0 B TR B H
BUR B BRARH A ZERE ~ 1T BGEFE B
B ) - HELUR R SVE I i m b
JIZRHFE o 2. G R BURTTECGERT
A ISR B BT PR 22 B T BSOS B SRR
# (EEHHAZ ) - KBRS EC
RERE BT (Re€E= KAL) - 1T

29 http://zencaroline.blogspot.tw/2014/06/public-interest-as-govemment-lawyers.hfml
30 Clark (2007) fRRAE D 2MaTmRE AR e R, - RESES NS, AERNSEEBER
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AR P B2 HH o R 3 IS i e i e 1 91
(ARERE) B REREI S RE (VLA -
S THBE MBS » S8 E RRAAE
JOTIERE 5 BCERS NS UM ER AT VA
ga VAR 17313 i pvae N 5 S I (R e g
5 S ARF {5 i o7 % 55 0 A 2% B oy B e
s » SRR E S B ERE T 53 RS
( Clark, 2007; Hutchinson, 2008; Shpall,
2008) » H4b - RBIBURF AT EHEA
B BURF (Government, EURF By ME—1 &
BHA) HiEE L BURFEAR R BRI
T+ (policymakers : HHEAHE B kB
BEE - BR) S - E8 AKX
[RE iy NG

248 AR (public at large™ ) s EURTF
REEEA B REREHERA
ok i AN R BRI E A » [
HamBh Ry o 1 A E A7 LU
RBUREREIAERE R AREE S - 2.8
BN BT RS BN FE AT ACP 3@ F ¥
% HRUNRETRRERAR - QTH
B A AR — A A RIEEREER
(Clark, 2007 ) °

Jeé R R BT ERORF T TIECGER T (41
AHHFRBURT ) B AT BRI S (17K
REER REf ™) N H 3EB0EE
Ry BUREERIBE FA o BOSEEL Ry
AR = AE O AT BRI ER
JEFERRT - ANBERIRFAERILIE ~ RIREERI
1% MEEE b BRSBUN AR E
L BUSERRTTRES USRALIE ~ AITEHER
(BHEFrIEAE E) HiEE ™ (Clark, 2007;
Cramton, 1991 ) °

J& FH EBURFEREMFI R B4R (agen-
cy ) K% BB & Ry BURN R HY & 5
A+ BRFRERAN A2 & D.C. Committee
L HEEMBZ B IR IR E - B
Ry 1 BUNTRENERR . “JE IR E
FMYAILA R TRALERIRS - 2. 160
IR B - R - HABUREER S
HHETNARHZIRE - A F BT
B < BRFEERITAM » 25 RISEB N L5 A T
PR BIEHRY » KBLHRES )57
HIMERRGELE o 3. AIRBURRAS | » B
bl — & ABRRIEHEERESUE - HA
R ERFEERT SUE B Ze 5 - 4. GBI BUR

31 http://www.gls.gov.uk/about-us.ntml ; http://www.gls.gov.uk/our-people.html
http://www.chambersstudent.co.uk/Barrister/FirmFeature/62960 (visited July 24,2012)

32 W EREE FAEEEE ¢ ultimate allegiance to public citizen, people of the state, the public, general
populace, the people as a whole, U.S. citizenry atf large, American people

33 http://zencaroline.blogspot.tw/2014/06/public-interest-as-government-lawyers.html

34 Roger CramtoniZZAttorey General (TR ) ERBIINEANERR - ERBHRAOETHEED
ERSARIEAR » Attomey General A] B¥B I /AR 5t FAREBIEE 2B LR R B RH BT TA °
Cramton, R.C. (1990) On the courage and steadfastness of government lawyers, 23, J. Marshall L.

Rev. 165, 173-174.

35 hitp://zencaroline.blogspot.tw/2014/06/blog-post_15.htmll



PERA B IRSEBUR LD (AN[RIRL N E 5
NMRGEHALAERAN) 5 5. 5B ERA A
R HFEE 8 CRAABUMFEAT) @ K
AR AT T E A AYE H (Cram-
ton, 1991; Macey & Miller, 1995 ) ° ¥}
A Ry ¢ 1 BURF AN B AR SR
B Ry RLAECFI A RD - Howl g8 KB H f
RERAEBRAF 2 AHE < A FLSS (LA ER
FLERFIEEN. RAFRAFR ) (Macey & Miller,
1995) » 2. H BT 8H I B R AR L5
Izt ) AHTETZE - BN ERANE 75 n] 2%
RABHES - 3. BURFRERT AT REME R E AR
BN IR E 2B B ChyE A RRES
R - IR AR )
WEE T 2 2 Ry BE R B 2R / BURF A1 2% 5 2R
I+ REBSHEDL - BURRMFRBEE -
I EEAEUF A% 5 (Clark, 2007 ) ©
SO - Him B et - BUNERERYE
B - BURFHER-R R RHY R
A7~ INEe ~ TR - &AE BRI
TR T4 (Clark, 2007; Cramton, 1991) °
i MBERLER T R A —E A
BTk - IIRIEREERINEFA - BUR
HANEREE FACIE - BMEBUNH
BNEE Ry B 2 A TR S S A 3
Bl - FEFEIN - BURERENESRIEREHER

£

PNERF SRR < PE (BZRE 1 S F I
HI1) » RS FIR B B Em AN 1S 722 25 ek
JEFRERE " o SR - BURFAERATES A A L7
% AR EAREIVEIGE - B ERER
Je& i BURFEERT AT v B FR AR R T
BT (executive branch ) Z BERH » 1H
FH RREES R E S T AR B - 1
FEFERIRTE - 5390 » ANEINEARFERY
B« L2 NBURN AT E R E 2 75
ARAABCRIME ™ o 2.3 2 PN BN AR AT R
HEMF - BEHEUREENZIE
RE - HE R afRe B E 3 A RE A
[G] - B - BURF AT a5 R
A B BUR B BA 2 B i SOAT R
BRI RIAHERE L ER P E R 2 - BIfE
BURERAZ B S Bl - e 25
BEKMERE FFF - BUNERANTERE L5 -
3. PNEORFER BRI =2 o BURFEERT W] 4351
FAE L A A RPN BUR BE R -
4. PNEURFEL AR ]S H P R BURT SRR
A EeHEREA Y (Clark, 2007) ©
B35 B B SN A 5 E
R WA 1 iR B RE RS
HE (structure of authority ) * 2. ERURF{ET
AR EFEAFIRENIEE (HiFE ) -
3. iR FF E R4 (context ) » 4. Kb BURF

36 http://zencaroline.blogspot.tw/2014/06/blog-post 881.html

37 http://zencaroline.blogspot.tw/2014/07/government-lawyers-must-defer-to-their.htmil
38 http://zencaroline.blogspot.tw/2014/07/government-lawyer-decide-whether-to.html
39 http://zencaroline.blogspot.tw/2014/07/state-attorneys-general-routinely-file.html
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FHARAGHS - 5 MR/ B MEE - 38E
HEHANZITHE © 1 BRI AT
REEEAEWEA - 2 B8 mfREEEA
MR TR R fo] (% L2 S AT R R AR
S RIAENE ) o 3. FBURF AT B
AT HE 2 ARIBAGR Ry fil (Clark, 2007;
Leong, 2007) * -

ABA Model Rule 1.13 Z %5 R f#
PR BRI e A A B (AR E
BIEER) BNEE o GRS R B LB 5
B A E (BFEEE/ aE) MZEF
NS ¢ 1 BURERATZ B AT R b
B - BERATTEES IR ACP 5 2. BUR
i ERBABRABE » N ERNE
B EIEACP » 54 » BHEUNERANZE
B R AR BUR - R AR BUR TR
BE ~ VIIEME ~ BRERERSER - BURERAT]
e (VAR L EBUNER
fifiZ B AR TECGER » RI=HESTAT
BUNRAIA AT B g (Q1ERE) iR &
Al o EBUNERANZ BB A R HEBUR R
(BlanfrbsE ) - BIERRER fREE R LA
FEf AHEEEEER " (Clark, 2007) ©

B L AEBARETE A AR
R ERA - BIAfEf A “NE”

BUFRRIE FATF » RAREAE AT
A H R BURFERRIEE A > BURFERATA]
= By 1 B A HL A R B Rl
HA - B BUFRHRIEN AL BORS
2 o HHFR AR 2 E AL A
[FI ARl 2€ - BRREHELRERA ] L M 28T
AW R REFE - WY AR
AN[EIfFRE - BN [F B B R R Am R
T - DU RETRR - PR
A Z » S350 - ERbe R EURRAT S
— KBNS B TR R YRR — &
F ARG (508 B S BEHUEE BUFE
AfAERRL NS B ) > T SRR A% - BUR
FRAEE — KL ES B makiy - AU RE
R £ (BB BT ) - IR HE &
A » DIREEE AR -
—fkmE - RAE S ARRE
ACP ;5 HBUFHERITEE A - #EAN
A2 5 BRE 7 AR B B 2 ok S 2
ACP ? BEAFRMEIUN S » 85 S
JREE ACP » 3530 H S 1A BUR R 6
PRRMURRE AR - PR B RBEGEE ACP >
HIBERZ AN HS B - BRORFTERAIAS Rk R
B KRR B R B e & A B
T EHEE L BRI AHEMNS

40 Clark (2007 ) ZBHBENAREEEANEL  FR
http://zencaroline.blogspot.tw/2014/06/blog-post_4680.html

41 250N 20004 Cindy OssiasZ + Ossiasz Il BT R & BPTER A - ZEEE AREEHIINBT
AIEREiNEEZRERERERER  EEEEARRER @ AIERERINNZEZERERERS

B

42 http://www.mass.gov/obcbbo/pub_sec.htm  (visited June 15, 2014)



RN AMEE (Leong, 2007) °

B ERE R Bt RESB A

AN B S B G B AR
HEFEA - BUNEETZ S EAD R
Bt E A ? BB Ry BUNER
FEEAL BRI AT AR - BORFEREDE R
A AR + BURTRENRRE S AR -
JELL “EliE” X% & MIFES
ARz » FBURNERENE Ry H R AR &
HA (BUFBEREAE B ) 3# A HA]
5 U o BUNERRTR ER st (R
fEEFA (Leslie, 2002) °

FFmE Ry ¢ 1. AREIE R R R
(adversary system ) | HYEUR Rl 24
Lt ARER#E R A+ BRI ALLH]
s o 2. BUN R 2 T0 BLARR I R - 25
PR B AR A (FTREALAHTEZE ) » 2548
B o BURFEREM VPR B E A
CERTBORFEERR ) » Al bR - 3. E
B LEmE - BARDUNEH - BUFEAD
ARG (BRI E
A+ () BURF RIS Ry HAE BB RELD
BB+ REFFRER - FEFIE » (b) B
AN IR BUN RN Z B KT » (¢)
FERSIBUR R AN R RGBS - Bl BRa AN
R A HF ek - HEIAEREGRER ¢ (d)

£

SRF R EAR A L P R B BRT A BRI R
77+ BiH CIR BUR BRI AR RER] (Les-
lie, 2002; Macey & Miller, 1995) °

- EEBFREACPII30 2 FERE
BHERE
1960 X LLRT » bk FHE# T
ELVESE - 380k ACP R EUR (512
ACP) » BURFH LLACP ksl - BHIEER
Z5BH (Leslie, 2002 ) e
1960 FAX » i FR vk B & K B
ACP HIHk » 1960 ~ 1970 F-1X Proposed
Federal Rules of Evidence » Proposed
Rule 503 (19694 » Fs BRURF 15% ACP
F & ) » Uniform Rule 502 (A 3E5H
N5 LRk ACP @ BRIEAH B BN
RN SE AN B (A T R A BaT
ANE R - iRBEEE Ry R AN g FH
T ISURF R 172 2 e 2 i £ 47 Y 3 2 B
R ) ~ 1974 Uniform Rules of Evidence
502 (MEA & AR ELETT I BREAH B
I BUNA REEIEACP) © 2 1970 4K
A BURF ACP AERLA L F] ACP
o SFEEZ 0 1960 ~ 1970 44K 7
HUA R ACP » {EBE R EF UM ACP J5 4
AR A AL (FERER T A
TEERE) - JREN - EHBUR ACP I FERECR

43 REBFBERERFEAHEFZ (public good, public interest) MEEENREE S » JEBHTE

A - BUTHEOREBRFBUTECR © JFREEGBE - BUTENS “EmBrIRE"

(serve higher

purposes ) s WARKEAFRMEN REBUFRBR | RERARHERENREBUTESR @ Ik

BF4EEm (Leslie, 2002)
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al -

\
/A

N 4

17
¥
FRAL A L A EL R 0 BB
LB ACP 23K (Leong, 2007; Leslie,
2002) e

1970 AR 2 1980 FEALHIHA »
i FR L B 2 BB ACP B E K
1 Hrp KR o 2R TS IRBUR LA ACP
Fo - fEfE RAKEE "B & AR
%" (FOIA, 1967 ) ZURBUN AR 2
id o 1980 AU - MEG EAHRBISC
402 A DU B AR RIS - IEBEA fuif X
JFEIRACP » HiEPEZE K F ik ACP X
PR - sEEHEE— 0 X - IR IR
ACP W EBEEREA /B (Leslie, 2002 ) °
1980 FE-A LA » B Bk FR U HE
75 E5E ACP » DUB: ACP #ilE/ [RE YT+
AR RYY » ZBKTERE (1972)
T ARIE A R SR ZE (1997 ~ 1998 ) 5
R B PUNRETR LLACP By » 1B
fEEPT R AR BR AT T3 - MELLIR
HAZ B EARGIL 1. GRRACP © fE5F
IRIGHE BRI T (BlANERER A EERR
Fp 2 EEANE ) BUNRIEH ACP -
BUR Z IREFTF K » AR EREIEFRES -
2. B2 ACP : BUNH ABUN & A BHE
(FOIA) Z bR Ry - tHAEARE
Al o MBURFAHARERRAAARZEREDL - 50
HREE IR ACP » BUNJRREE IR ACP -

ACP Byl BN 15 B 1R BUR Al H 7%
3 DTG0 AR - R BT
R DEEEREA:* (Leong, 2007; Leslie,
2002) e

1990 LI » A [EERE B BUM
ACP H AR AP » A Le ik B ok BUR
ACP » HEEBERRHIEURF ACP -

FIEREUF ACPTI S © 1. Gk
B ft8 e [R) 8 15 B BT AR BN RS i
B FE - R TLURE o BUSHSRE
EANERMEEE DS RERES -
2. BUN &R (FOIA) BFaRH » B
ARG | HEF LB R bR iRk - 55
R FOIA HEE » LB BN amBh 5
% FFBURF ACP © 3.FOIA FFEA
ERERIAFEERERAR “BKT &l R
s R ERE AR BSB89 > TAEF
BURF ACP » BEANIEfERE 20 KB
TEARIESR (M = F AR R AU
ACPI » JEFFHIERESE) - 4. —HI
SHEBEIR FOIA B3 » ETEURN ACP »
kb L IE R “JE” FOIA
FREL o EEBUNT ACP #EE K © 5.1
JRFERRES S B FEE - DRI A s 5
R » HERNHE AU ACP -

PR HI BT ACPTI S © 1.ACP %
SN 55 B B BRI E (s -

44 Feshbach v. SEC, 5 F. Supp. 2d 774, 784 (N.D. Cal. 1997); Ronald I. Keller, The Applicability and
Scope of the Attorney-Client Privilege it; the Executive Branch of the Federal Government, 62B.U. L.

REV. 1003, 1025 (1982)



EEBE PR - 2. BURF ACP il FEHELR X
JRF R TS R R R LR - 3.
FFBUR ACP K& HEMETE -
BRI - 4. BUF 7R ACP & #i[E
REA ERIME i R P S LR SCA: 5. BURF
] ACP Z ERIERF IR B ZE 1 (B
AR RN TR A B HIE) -
6. 5 Lk e A R EER L TR G
K RSB ACP -

30 42K » SEEERE B BUN ACP
Al WML ERAEE - A B BLEURN
AT B 2B © i ACP 2
BEG(E 7 HRER 2 &8 S/ BUT
ACP » DIZETANTES BZE Ry s A HI3H 1
A AT HVBEE 2

KEEMES » Ryl R BUN AR SZ R
AR ZRHS - RIBE B BURTE R, » Al
BB IEBUT R - Bl e
(BBRACP) & - 5540 - RN ELER
FITREN - BURF AN SE A B SEBUN (A%
B) BSEBRINESL - BUREEIREA

£

REHEMER » EREE - AR
A B RH > BUNTRALE 6 5 BUR
ERREIZERS (Moliterno, 2005 ) e

MM~ EFBEIATIR IS & R ER INERI T2

kZ NEHEE

TS BURE B 2 INBURE © 43 HIE T A
[R5 IR BhIREE “RLEBMT” &
TREE S @ 24 18 AR
AIEHE AN FRIESEEITHE S ‘MR
SR A] HE R BURTE RS (wrongdoing )
SRR -

5 [ 2 1 AR T 4 BORF AR (N F5
B) BN BRI (Clark,
2007) « BURAE B CEAEBUREERRT) K
5 CR At T B o2 B T S = Al “1 TR
EHT B WEORET - PUERCE AR
HISCE R« A BE BN T R 2
BN S BEBE AR JE VT REE B K A
B EARRE A R - FEREEE
PR o WO O R R BT A\ i

45 Shpall, J.(2008) A Shakeup for the Duty of Confidentiality: The Competing Pricrities of a Government
Attorney in Califomia, Loyola of Los Angeles Law Review, 41: 701-737 $£BANM ( BrF4EED ) W

REBAIN B L
Nz RIHEREE

http://zencaroline.blogspot.tw/2014/07/state-and-local-governments-have-passed.html

46 FRAIE - FAEBFIE T A Secretary of LaborkY » BiFR1 8T ERN BN » B R
Shimabukuro, J.O. & Whitaker, L.P. (2012) Whistleblower Protections Under Federal Law: An Overview.
Congressional Research Service Report, https://www.fas.org/sgp/crs/misc/R42727 .pdf
WIEE R ERZIE hitp://www.whistleblowerlaws.com/whistleblower-protections-act/

47 Doyle, C. (2009) Qui Tam: The False Claims Act and Related Federal Statutes. Congressional
Research Service Report, http://www.fas.org/sgp/crs/misc/R40785. pdf

48 e BEENERBUT R E—RABECRIHRE -

REBXEIRZHIRE 2 (Clark, 2007 )
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Fi 8 FERYER 43 (McCarthy, 2012; Mo-
literno, 2005; MSPB, 2011a) °

FERES

1970 FFARRHH » 2B & Bt
A SCE R MESERE AR EAE R
M (PR ) mEE TR EMERN AT
R e B pe iy s At - B
JB3E Civil Service Reform Act of 1978
(CSRA) ¥ IR IREERFBUN A B
B BUNER . “EX" 71k 0 CSRA
JAU.S. Merit Systems Protection Board
(MSPB) ** FAI# Office of Special
Counsel (OSC) » OSC Mt {PIR %
H o AR GREWS A F
(prohibited personnel practices, PPPs ) &
7 CIRIWR I 1 52 S #8545 1k A58
Yt —7HdE ) - SERE AR BB
ER[ZE#OSC » [/ MSPB f2 H! Fiif -
MSPB 5 OSC BRI IEF& e - FI
EHEMEE I AT A8 B (Bl
EREHE < EE) TLURCHRES - A
i > FE L K38 CSRA T ERE IR IH
FHABGEAD - OSC LA RO R FER
435" » OSC H 1979 F-Fts - KR

|

FEWRIYE [ MSPB HH FHER 7 > &
by OSC Ry Hl A - ML »
REREFR OSC (Cramton, 1991; McCarthy,
2012; MSPB, 2011a) °
FouiEh A B iR RE BUMER ~ O
WR I 2 e Sl 8 K IR T & R 7 - S
BRI 1989 IR I 7 fR7& 1% (Whistle-
blower Protection Act of 1989, WPA of
1989) > 1994 4F WPA {&i% - WPA Ji
Y EEESREEE T K EREATE
B _H 2  KOSCH MSPB #177
AR > OSC B Fs J8 V7 Bk FR R B A -
WPA of 1989 & £l Individual Right of
Action (IRA) » RFFBRFEAF BV “H
£ 1) MSPB $2 H 32 B W 8 1Y HR
(Z BT HRERH OSC A MSPBHEH ) -
WPA U CSRA Z e B HE © 1.WPA K
HEHIREE RECER Ry "RIRIETT Ry
MERHUA SR 5 21T CSRA HfIKIH
TIRECERR "REHRE (RETTE)
PRI SEHE "+ A8 — iR by
PRI B H R Y "R
CLHEREER ) » MEHS FiRE G ERNE
P T BR A SRS it - AT
HEE"  AIRTFEIRIEIRTE - 2.WPA

49 BHZT : Prohibited personnel practices are specific forms of retaliation against whistleblowers
50 MSPBEX X2 BiCivil Service Commission, MSPBE B £ E X B A #t 2 N & A+ i
51 OSCEHBNHKEEEIEESE - G=WIHE @ MIHREWIEE (Cramton,1991)

52 S, Rep. 103-358, 2 (1994 U.S.C.C. AN. 3549, 3550)

53 28 USC 535 b

54 Starrett v.Special Counsel, 792 F.2d 1246 (4th Cir. 1986); Harvey v. M.S.PB. 802 F.2d 537 (D.C. Cir.

1986); Senate Rept. 100-413 (1988)



FORRH RS S (RFEERIRF A S ~ H
in LYEE ) » ZHi CSRAZIRIEIRFEE
HIRROKEBFA LB E - 3.WPAHEK
Ry “fEfa]” #8%& (any disclosure) * ZHif
CSRA #5555 (a disclosure ) ° 4. WPA
BN “EERATEANRTT NS -
5. WPA HE T e 2 B WK IE AH BR o2 75 B
(EIZIERIE ) Z PRGE © S35 » R
KEERA B RS R4 ie B TN IRE
FE et « EBT ~ BURPERIASE20T
PR+ [ b ST 2 ek & AR ( Cram-
ton, 1991; McCarthy, 2012; Moliterno,
2005; MSPB, 2011a; Whitaker, 2007 ) ©

i FSKE F ik Be (Federal Cir-
cuit) B EHA MSPB ZIRE » BEHK:E
AR e E MSPB HHIH ST 5
FRRE FEREARE L IRER SR TEIEA
= ¢ LR AR AR BT AR R
JE 3 2 R PREPTHIR CIRAB N ; 3,56
Bl iEn e T DA IR o BRFSGE 3ik
B L PRER DA TR - MEH S E R

£

BIRERMFZRTE » AT (MSPB,
2010a) ° R INGEIRIELRFE » 2012 4
WPEA B3GRy be B MSPB
EZ " EERE2E - IR
MSPBJRIEH » Al s E FERERE
B kR ERERE (regional fed-
eral circuit court) $2H FFF” °

General Accounting Office (GAO )
2004 R HE e H OSC BUREE « 1.7
FER B ARFEH A (RE26% 45T
15 HASERRARAE IV EDK) 5 2. LENEAE
96% FAEEITERE AR ; 3. R XM
DERA B A P28 mIEZER
W & FE L 3 2 & E - ZEEK
GAO MEFENTFEFR 2 WPA 2SR » 553
— e E R o BE hg i OSC HIRE
737" FA2012 53/ # No FEAR Act™
LU Eh e AR PR IE (McCarthy, 2012;
MSPB, 2011a) °

20124 11 H SR BJBKE E R 5 &

Whistleblower Protection Enhancement

55 Congress Strengthens Whistleblower Protections for Federal Employees
http://www.americanbar.org/content/newsletter/groups/labor_law/ll_flash/1212_abalel flash/lel_
flash12_2012spec.html; http://www.state.gov/s/ocr/205593.htm

%6 General Accounting Office, U.S. Office of Special Council, Strategy for Reducing Persistent Backlog
of Cases Should be Provided to Congress GAO-04-36.

57 Fisher, Louis, National Security Whistleblowers RL33215, Congressional Research Service (US),

December 30, 2005.

58 Notification and Federal Employee Anti-discrimination and Retaliation Act of 2002 (20034108 1H

30

http://www.state.gov/s/ocr/c11528.htm; http://www.state.gov/documents/organization/215408.pdf
http://www.gpo.gov/fdsys/pkg/PLAW-107publ174/pdf/PLAW-107publ1 74.pdf
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Act of 2012 (WPEA ) i B FS A 5
BIRIEERGE - ERVEREY : (—) B
G FRERE AR - (H) AFF
BEEHIEREE RER BN (BT
“fEAF]” #&%& ) » B4 > 1. Horton v. Dep't
of the Navy” [FlTEI%#& AN A HFE A ZIK
MR ~ 2.Willis v. Dep't of Agriculture””
fEEE Ry B T IR BB K - AZRIE
R ~ 3. Meuwissen v. Dep't of Interior”
CR AR FFEAZRIERGE - (Z)
RNEIRIE 5 IRERFEEL © ABEEE
BRAMIEMEELE - T WPEA BI/REL
AR ERIERE ¢« 1. [AEEE AA
HaER 5 2. M Es L HTC e B L B (2
Ry NFRARL) 5 3. BRI 2 1 88 & Al I
ANEREIERE 5 4. B T NEE (JELIE) BF
M ta88 5 5. EgHa R “HR o i
BET B RERIT R RIATRGEAT R R
FEIERY 5 6. B TR IEF B H < 8% » &
B TREEH/N A ST Ha A aR AN - DA
HimeE - () BUNEH B E 5
A BREEIE < BRIEME (integrity )

HAER I IE ~ 7087 ~ Bl &E (FIRE) &

&~ BN AR BB ANE S R
TR ~ AR LEERKEE
Higfaks o FERERES - Ui
FHh ~ Bl > BEIRTSE - 04 ~ Ble&
/A o (=) SRFF MSPB #12% - A5
ez - fRAHAETFREE DT HRIES
WK - BN EREM - e -~ H
B~ UG - () B4R
T 7 A SRR M A AU IE RS B - (D)
PTG AR b AR BRRANRER T E
BATEATHLAR ~ &Y - U8R H R
A B R GE & IR BUR B R - () 18
M0 OSC ARt bz 47 FH 1 "R #e 2 Y RE
J3 (i OSC ¥ EAERIEE & 45 T LA
AREZAEST) e (b)) B/ sa bk
(&) 2P~ - (JU) $&4it Transporta-
tion Security Administration FTH B TIK
M IRAE - (Ju) BRE BB BRIH
R BT - WWEK "B B
BURF R EATEIRMCTE # PRFEH & (Whistle-
blower Protection Ombudsman ) » EHEIK
H (PRFE) 28  (HAEEREE 2
AAREAHEA -

59 Congress Strengthens Whistleblower Protections for Federal Employees
http://www.americanbar.org/content/newsletter/groups/labor_law/ll_flash/1212_abalel flash/lel
flash12_2012spec.html; hitp://www.state.gov/s/ocr/205593.htm
http://www.gpo.gov/fdsys/pkg/PLAW-1 12publ199/pdf/PLAW-112publ199.pdf (visited June 14, 2014)

60 66 F.3d 279, 282 (Fed. Cir. 1995)
61 141 F.3d 1139, 1144 (Fed. Cir. 1998)
62 234 F.3d 9, 12-13 (Fed. Cir. 2000)

63 http://zencaroline.blogspot.tw/2014/06/retaliatory-investigation.html
64 http://zencaroline.blogspot.tw/2014/06/special-counsel-v-santella.html
65 http://zencaroline.blogspot.tw/2014/06/wpea-procedural-enhancements-and.html



FTEWREHRENES | RR—A 0]

B FE B B RIS 5 2 (R > £
BUET "M &5 bWy N F i (PPPs)”
H s kB MSPB (2011a) &} - R
BN S - R H REE RIS
DURNATR 224 - fR—An] - HE2012 47
Whistleblower Protection Enhancement
Act of 2012( WPEA ) SETTHL/MEL » A
NEZLIMSPB (2011a) BRHRFLHE -
AN 2012 4 WPEA FridERE - B
BUERZE AREE - ZHBTT2EIHRE R
( Cramton, 1991; McCarthy, 2012; MSPB,
2011ab; Shimabukuro & Whitaker, 2012;
Whitaker, 2007 ) °
(—) FFEREREDS T ER (covered

employee )

KA BB TBERFT A B B
FFERIERES &S - Bl - BTk
HERE RS BURTTEBGERM B T~ IEAEHES
BRASESUR A e - MERRES HIRETE ~ B
TR/ HE ~ BURMERE ~ B4 %
INRIEHRFREE - FPHRERES
SrERE  PIAN  ERER B ~ FBI

66 5U.S.C § 2302; MSPB (2011b)

£

CIA ~ B NG o B E I e
BT (EEBRERER) SR+
HE 0 RIHER TERERNEEIE - Hik
S S F 2H SH a s B BURF AN
L IRIZER -

2012 % WPEA HAZT M & WK 4 &
fo 7% B A A N B R il (28 2 L
)+ FIRIEIRE -

(=) RIE#H S BIAH{E (reasonably be-
lieve )

WIS A AR E O A ERRY &I
REH > EREASGREEGHE L
HEEM - AIJELERG: - HaBiE
A FEIRIE H HIE H R iRy AR
MHEREE " - ANEHHAYFE(E (unreasonable
belief) ' » IRAZIRHE - YERSHG
HAREHAEAE Ry « 558155 =% (disinter-
ested observer) ALEMBHHEE » 26H
BHERBURATS S U.S.C. § 2302(b)(8)
FR% 2 T 2 Mk R EEE - B
B BN E MR AL - AR
T AHMEAUEE RN > FE
JEEBE'E S (substantial evidence ) it

67 Reasonably believe A FEHRFHEE - TH L - WHEBTH FREXEENFAES - TBL
—RRIRMEE (reasonable person) IMEIBHmMIEEIRENEEER - FEER (Cramton, 1991)

68 Thompson v. Department of the Treasury, 155 F.3d 574 (Fed. Cir. 1998) (Table). See also S. Rep.
95-969, 22 (1978 U.S.C.C.AN. 2723, 2744) (stating that “an employee should not be profected: -
for making a disclosure which he knows fo be false.”)

69 Lachance v. White, 174 F.3d 1378, 1381 (Fed. Cir. 1999), cert. denied, 528 U.S. 1153, 120 (2000).

70 Herman v. Department of Justice, 193 F.3d 1375, 1382 (Fed. Cir. 1999); Lachance v. White, 174 F.3d
1378, 1381 (Fed. Cir. 1999), cert. denied, 528 U.S. 1153, 120 (2000).

71 Lachance v. White, 174 F.3d 1378, 1381 (Fed. Cir. 1999), cert. denied, 528 U.S. 1153, 120 (2000).
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Fa s
L3 (reasonable mind ) $#57 / 6= HH

HEILRCHER - BAHEME

FARE PR REE M S G o R
BHELZ O AFEIENE ; SIRIEE
HENHEE - B AL EIR
GHESFEIRRAE IR A ™ - MSPB ZHRGE
BRI HLE (know ) HEEHEAEE
() CHEAHRE -

Wetr e AV B EEEEE - ¥
BN RRATT Ry BREBGRII AN A B (FE
FEOHE ? 2O RERERSIRES

e g 2 ) A E A B 56 - KIHLE
SRR E BURF CE A ) B
REF ~ AR R RERY ST
(=) #EX R IEEHEE (perceived disclo-

sures )

NS EaE By (believed, perceived )
eHmER - B ESE AERE L (actu-
ally ) MR HEE - (I RIEERE » K
Bl BETREERN - Wk “BE" #

BRI - EEERA B Riiak B T REA
%J (REFRZEZER A aeEBEE

EERATEEEMEREN ) - iR E
If“ WefiiE - TELLTED - R REZ A

HL

TR I T
WRIEIRFE ™ -
(P9) #emaea &R B R INA

e “RRIERAT LR 8RRy
T < (ERBIPESNEE &) EK
RAE" BIE « 0« AREEATE UM
INE Bl iR B e HA A SR L R B
FERCER » LAG [REEHRGEAN R
[ - MSPB k[ [B i B4 28 M 757
& Privacy Act Z R > TLIRFER
Rl EE L 5 SR - IR LAY MY
il A (GEE&H#E R ) f iR B EIRE » &
[ Privacy Act ( y Privacy Act FiZ& 1) »
WORSZWRIEOREE " o B RPN S BURF
AR B BUM B E K “RAR” AR E
o DURIE S FHBG AR SR AT REE A HH 2%
FriS 55 (Clark, 2007) ©

MSPB HAET i Bl b A8 A r] U
B AN - T a% & ENEE R B LU N &
WRE  1ERGEREF/ B 2. BEREH
NE 3 ERKREBNES ~ 4. W
F > 5B A AR B I e Al R
EENER -

C EREE B

18 » MSPBE>

72 Frederick v. Department of Justice, 73 F.3d 349, 352 (Fed. Cir. 1996).
73 Frederick v. Department of Justice, 73 F.3d 349, 352 (Fed. Cir. 1996) (citing Consolidated Edison Co.

v. NLRB, 305 U.S. 197, 229 (1938)).

74 hitp://zencaroline.blogspot.tw/2014/06/reasonable-person.hfml

75 http://zencaroline.blogspot.tw/2014/06/believed-perceived.html

76 Parikh v. Department of Veterans Affairs, 116 M.S.PR. 197 (2011)

77 ZEY S ¢ 1.violation of any law, rule, or regulations, 2. gross management, 3. gross waste of funds,
4. abuse of authority, 5. substantial and specific danger to public health and safety



HFE N A B B EHR B R
RIS PRRE ™ - WRIHE A HEE
H AT AR E R WPA FTE ™ - 5 HH
Wt B L ERN AR S TR A
PR TERSAT R BARER Y IR
FANAG | FHBHE 8 S AT AR/
A e

. EHAREHAE - EAREBIFES
HLL "B ReRife - AR L
THREAW EERRE SR LT
i (ANFE R Fkn ) - BB
et il oZ JE B A/ - AN 32 IR

£

ANET o FHh - B S T
B A RE - BISEAERY
HIRERHE RS 52 - MSPB E#kik
GEHAER RS - HISREEIT
EHRES) » R RNEHAE™ - &
BTFORASRA (B AETH
CHYBRAL ) N FEMREER - MSPB %k
PRI EE B EAE AN - Rl
RV S BB R
HARABRFESERN © X
8 (REGERTEI) 7 Ha BUR YA
o AECERBT - A0 - BN

g PERR RS2 e DI RGEE hL TRE -

HREHAEEREHEERE
AMERs - BB SER T H RIRE ) J3E
REH RS A S -
BUWEREAMERAEEKX - DI
BN ERER R S S E R
ZP - BB PUEA A AR
- DIEIUEST » REAER

o ANBZ o ASER| EARIRE L
&< K& TR HGEEREHR
3 AR 2 2 B A ] 4 T s AR A
STEREATH Y - B IR e
< 15,000 T BT HORHE BER
AR EIE 2 BRAE R (
FUIREMIR]) - FF & B RIRE BUM

il
.r.

78 http://zencaroline.blogspot.tw/2014/05/federal-circuit-held-that-disclosures.htm

79 Mogyorossy v. Department of the Air Force, 96 M.S.PR. 652, 11 (2004). See also Ganski v.
Department of the Inferior, 86 M.S.PR. 32, 11 (2000).

80 Cases http://zencaroline.blogspot.tw/2014/05/whistleblowers-dont-have-to-cite.html

81 DiGiorgio v. Department of the Navy, 84 M.S.PR. 6, 14 (1999). e.g., theft of govemment property or
fraudulent claims for pay

82 http://zencaroline.blogspot.tw/2014/06/gross-mismnanagement-or-gross-waste-of.html

83 Lopez v. Department of Housing and Urban Development, 98 F.3d 1358 (Fed. Cir. 1996) (Table)
(quoting Nafus v. Department of the Army, 57 M.S.PR. 386, 395 (1993))

84 White v. Department of the Air Force, 391 F.3d 1377, 1382 (Fed. Cir. 2004)

85 Wood v. Department of Defense, 100 M.S.PR. 133, 12 (2005)

86 Swanson v. General Services Administration, 110 M.S.PR. 278, 11 (2008)

87 http://zencaroline.blogspot.tw/2014/06/gross-mismnanagement-or-gross-waste-of.html

88 Jensen v. Department of Agriculture, 104 M.S.PR. 379, 10 (2007) (citing Van Ee v. Environmental
Protection Agency, 64 M.S.PR. 693, 698 (1994)).

89 Jensen v. Department of Agriculture, 104 M.S.PR. 379, 9 (2007)
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Ha o FBE R E T AF R
Jio feEEMWEAR ; £ 1TE
BRI - TEEREHEE (5%
ZIATT > BRERNREBRINE

ﬁ‘)l °
R 7

ANHELL "EHR" TyHifE - MSPB %

DUHERL TR B - INHE R
ACRERR “REDK” 93" - MSPB
oy VR o B A2 A2 EIRE S
LSRR AR UL 2 W e
pRor ~ WO B T RGN
#7 - BAPHRRIE A 2= (ATRES
,%IZ?F%$$U) Ve

RETT I SES Ty + BUE B LA 4. BAIEAESN IV G AR K
HIE RS > B E— AT HERfEk (danger)
BRI ~ BRI A BCH Rt < AJER] 3

5 )

chEZall "BEe” Kk “HE” Ryl

SGESL” - MSPBEUE A g > B Charm, ATRERG R ) HYAR
T ERIRET T B 5B 6 - BR B EEeEEmL " flan

B BT KRR AR Wt FEr fabd B & < rTRETE =

SRR A (B8 R R

AR B A B 7

90 Smith v. Department of the Army, 80 M.S.PR. 311, 6, 10 (1998)

91 Parikh v. Department of Veterans Affairs, 110 M.S.PR. 295, 18 (2008)

92 D’Elia v. Department of the Treasury, 60 M.S.PR. 226, 232 (1993)

93 Special Counsel v. Costello, 75 M.S.PR. 562, 580-81 (1997) rev’'d on other grounds, 182 F.3d 1372
(Fed. Cir. 1999); Murphy v. Department of the Treasury, 86 M.S.PR. 131, 7 (2000)

94 Loyd v. Department of the Treasury, 69 M.S.PR. 684, 688 (1996)

95 Sirgo v. Department of Justice, 66 M.S.PR. 261, 267 (1995) But see Special Counsel v. Spears, 75
M.S.PR. 639, 655 (1997) (holding that a perception of “favoritism” in work assignment decisions does
not constitute a reasonable belief in improper preferential treatment of an employee unless there is
also a prohibited purpose behind the making of those assignments.)

96 Wheeler v. Department of Veterans Affairs, 88 M.S.PR. 236, 13 (2001)

97 Pulcini v. Social Security Administration, 83 M.S.PR. 685, 13 (1999)

98 McCollum v. Department of Veterans Affairs, 75 M.S.PR. 449, 458-59 (1997) (holding that the
employee failed to show that his rights were adversely affected by the issuance of a new
performance appraisal plan or a progress review, or that these actions resulted in personal gain or
advantage to another).

99 Downing v. Department of Labor, 98 M.S.PR. 64, 12 (2004) (holding that there was no allegation that
parficular individuals” rights were affected or that the office closure was for personal gain).

100 Chambers v. Department of the Inferior, 515 F.3d 1362, 1369 (Fed. Cir. 2008). The Chambers case
has an extensive history. As of July 2010 there have been two Board decisions and two Federal
Circuit decisions. At the time this report was written, Chambers was before the Board on its second
remand from the Federal Circuit; Chambers v. Department of the Interior, 116 M.S.PR. 17 (2011)

& - Hodags ek - AAESA
BE) T AR TRAEERE (3 EEEEELIERBISE T - 4 End
REFE - ARG - B LA



101
102
103
104

105

kB AR AT SR v bR BT

RIS EBARRBENGE - AT

BWRIERE - B - DB ERTE
BB AT TRERR - BEAGEE

MBI FFEHARLERERE
Eifaks - KR (1) PR 42
(R AKGE - 1 It ag gy

A)wmkﬁ@ﬂZﬁ%ﬁ%@ﬁ
i) 5 (3) il A B Gk &

KN H s E fEb (Mﬁ%lﬁé’lﬁ%‘@*ﬁﬂ
B AN EEE (EHERIITER A J ik
B FFERIEHERE" - 6
2: @?E'JT??W%@@‘@%%ZTE‘%
 BHEDZ HHIRBCRCER -
ﬁé LG e B fEhy - RIS
R OREE EHBEEY)) BRBEA K
BN - 5940 - BUNTEEROLET 2 hifieE
T Jitn LATE G O O A - B H
BHIRTRENE 2 - *WB :
?%E%aﬁ " PRI A EE
BN B H AR R 2 Iﬁt
@ﬂm’“‘ Az am R LT IR LA
fiy » EEERE | L &R 0 MSPB

£

EAFE RS HE B - KR wiE
B B AR A R R B T e
B2 185 - fEbRrIERIEARER - #K
2RI PR ™ -

AN 2 —f K (general
public) """ By SZ BIW I (R FE Y 22

i ZH EIFE‘JI s HARE
HRELEEGME - SEEXETA
AN HARE T a5 75’\7@ BEIKEE » [

738 Al H FRAERIN 2 JR K] - MSPB
R tEk R EE - NHERE A
TrRHEMET - HETHFECHEE
(RZIM « ANIEE ~ B~ BE ) - it
RSB THRBECERNAZEDHA
(EEvlge REEEEHAHR ) -
2RISR
(h) fEFEENCHEE IR
ANERE AT - N ZRIEE R
e iR S B 0 MR
BEEHRE  AZREERE - 7K
FER BRI FEREbERd Ry “aE B
5« HEbATE R H A Ry AR &+ TE

A% °

Chambers v. Department of the Interior, 602 F.3d 1370, 1379 (Fed. Cir. 2010)

Miller v. Department of Homeland Security, 111 M.S.PR. 312, 16-19 (2009)

Mogyorossy v. Department of the Air Force, 96 M.S.PR. 652, 16-17 (2004)

See Braga v. Department of the Army, 54 M.S.PR. 392, 398 (1992), aff ‘d, 6 F.3d 787 (Fed. Cir.
1993) (holding that the complaint of a designer of body armor for soldiers that the specifications
he was told to meet could leave the soldiers in danger of being maimed or killed constituted a
protected disclosure of a danger to public safety); Gady v. Department of the Navy, 38 M.S.PR.
118, 121 (1988) (holding that a report of a fire hazard and threat to the health of the agency’s

staff could be a protected disclosure).

Woijcicki v. Department of the Air Force, 72 M.S.PR. 628, 634-35 (1996). See also Braga v.
Department of the Army, 54 M.S.PR. 392, 398 (1992), aff ‘d, 6 F.3d 787 (Fed. Cir. 1993)
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BB ARG CHEHANETT R 78B4
e H AN B IRE < EH - TifF
BRI - 5940 » EEC FEH]
EHEAT Ry - HEWREE &SRR EE
1Th “E” B - BMEEERH
EHATRZ NEY » ARFERERE"
(MSPB, 2011a) -

ME2012 £ WPEA BHET A8 ik & A
N5 S L R e #E < &l (S
Ry NFRAHD) » Y2 WRIE{RFE -

B AN S FE R TS 2Pt
2k BB ERAE - I
o Fa et S B IHORE © (1) faEaiiid
BT A (BRBEIPG SN E & ) 2
KIREZEM » AZRERE 5 BRIFE
& 5 B MR Inspector General (OIG :
WEEAEE ) R ERIEE
M MRS FE S ~ Office of the Special
Counsel ; (2) % #5588 R EERER
il » QB E AR R =% + [k
e~ e (GEE - ZEg) -~ MkEE
5% ~ MSPB Z Special Counsel » OIG

Iy

EREE - YRR RE " -

MSPB 1993 53 7€ % # 8 s 17X
i BRI (rules or regulations ) FiTZ%
1k - MIEE R R R ER L - 53R
R """ - MSPB 2009 fF-# EF8 R T
i S EFHAIFTEE L H8E - HRFE LT
et Al A R iR R 2 1 2 PR R
1 E T S BRI BREHUE (852
EEE ARER R 2895 ) ~ 2. Bl e M TR
PEBATIE B2 TR S EGH AN ~ 3. BXTTEL
i @ B Al B 7 » R Bl 2L
KU e JREN  BAASIE BN S 0 R
G5y (FERER) 1Tk S B A Bk
HEBRFES] - SHHBRRZ 2R
WK+ AR 28 R e B R E
DUEE SRR I AN 52 ORFE SR it -

(N) faBE BB R E RKEEE 2 2
i R E R R ?

W% 75 43 Ry IE H W% %5 (normal/as-
signed duties FHEREHERATEE ) KB
W87#5 (professional duties ZRAEHZEH 57
EOK o AR EEHERIRE]) - fEEREE

106 http://zencaroline.blogspot.tw/2014/06/horton-v.hitml

107 http://zencaroline.blogspot.tw/2014/06/blog-post 7398.html

108 #4E50IG ( Office of Special Counsel ) B EE 4 2255 K 5l 4N
http://zencaroline.blogspot.tw/2014/06/agency-oigoffice-of-special-counsel.html
R E R ERAVAERIFRE © hitp:/zencaroline.blogspot.tw/2014/06/blog-post_923.him

109 5US.C. § 2302(0)(8)

110 Kent v. General Services Administration, 56 M.S.PR. 536, 542 (1993)

11T Maclean v. Department of Homeland Security, 112 M.S.PR. 4, 26 (2009) (citing Chrysler Corp. V.
Brown, 441 U.S. 281, 302 (1979)). In Chrysler, the regulations in question were found to “certainly
affect individual rights and obligations” because they govermed the public’s right to information
in records obtained under an Executive Order and the confidentiality rights of those who submit
information to the Government. Chrysler Corp. v. Brown, 441 U.S. 281, 303 (1979)
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112 Fields v. Department of Justice, 452 F.3d 1297, 1305 (Fed. Cir. 20006) (citing Huffman v. Office of

Personnel Management, 263 F.3d 1341, 1354 (Fed. Cir. 2001))

113 http://zencaroline.blogspot.tw/2014/06/blog-post _17.html
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Garcetti v. Ceballos, 547 U.S. 410 (2006). In Garcetti, the employee sought protection under

the First Amendment to the U.S. Constitution, likely because there was no law that provided him
protection based upon his professional obligations.

Chambers v. Department of the Inferior, 103 M.S.PR. 375, 35 (2006) overruled on other grounds by
Chambers v. Department of the Interior, 515 F.3d 1362 (Fed. Cir. 2008) ; Chambers v. Department
of the Interior, 602 F.3d 1370, 1379 (Fed. Cir. 2010)

There are some laws to protect Federal employees outside the whistleblower context that can also
be used to protect an employee who happens to be a whistleblower, such as the appeal rights
provided to an employee who is suspended for more than 14 days, changed to a lower grade, or
removed. See Massimino v. Department of Veterans Affairs, 58 M.S.PR. 318, 322-24 (1993).

5US.C. § 2302

Briley v. National Archives & Records Administration, 236 F.3d 1373, 1378 (Fed. Cir. 2001). See

also 5 U.S.C. § 1221(e)(1); Yunus v. Department of Veterans Affairs, 242 F.3d 1367, 1371 (Fed. Cir.
2001); Meuwissen v. Department of the Inferior, 234 F.3d 9, 12 (Fed. Cir. 2000)

Matter of Frazier, 1 M.S.PR. 163, 174-75, 196 (1979)
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120 http://zencaroline.blogspot.tw/2014/06/5-usc-ch-75-aderse-actions.html

Johnson v. Department of Health and Human Services, 93 M.S.PR. 38, 15-16 (2002) (holding “that
the lefter of admonishment was not a part of the appellant’s official personnel records is irelevant
o the question of whether it was a covered personnel action.”)

DiGiorgio v. Department of the Navy, 84 M.S.PR. 6, 18 (1999)
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1588 (reinstatement) E21EHE (restoration) wZ=EiF R

http://zencaroline.blogspot.tw/201 4/06/reinstatement. html

McCorcle v. Department of Agriculture, 98 M.S.PR. 363, 16 (2005)

Marren v. Deparfment of Justice, 50 M.S.PR. 369, 373 (1991)

2012 WEPATIE : the implementation or enforcement of any nondisclosure policy, form, or

agreement

Russell v. Department of Justice, 76 M.S.PR. 317, 324-25 (1997)
Ruggieri v. Merit Systems Protection Board, 454 F.3d 1323, 1326 (Fed. Cir. 2006)
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129 Gonzales v. Department of Housing and Urban Development, 64 M.S.PR. 314, 319 (1994). See
also Czarkowski v. Department of the Navy, 87 M.S.PR. 107, 18 (2000); Hudson v. Department of

Veterans Affairs, 104 M.S.PR. 283, 15 (2006)

130 http://zencaroline.blogspot.tw/2014/06/whistleblowing-as-contributing-factor.html
131 Reid v. Merit Systems Protection Board, 508 F.3d 674, 678-79 (Fed. Cir. 2007) (intermal punctuation
deleted). See also Kewley v. Department of Health & Human Services, 153 F.3d 1357, 1361 (Fed.

Cir. 1998)

132 http://zencaroline.blogspot.tw/2014/06/mspb-reasonable-time-between-disclosure.html

133 Costello v. Merit Systems Protection Board, 182 F.3d 1372, 1377 (Fed. Cir. 1999)

134 Kewley v. Department of Health and Human Services, 153 F.3d 1357, 1362 (Fed. Cir. 1998) (quoting
Marano v. Department of Justice, 2 F.3d 1137, 1141 (Fed. Cir. 1993))

135 Schnell v. Department of the Army, 114 M.S.PR. 83, 21 (2010) (emphasis added). See also Carey V.
Department of Veterans Affairs, 93 M.S.PR. 676, 13 (2003)

136 Powers v. Department of the Navy, 69 M.S.PR. 150, 156 (1995)
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137 BHERFRAA hitp://zencaroline.blogspot.tw/2014/06/wpea-procedural-enhancements-and.html

138 Marshall v. Department of Veterans Affairs, 111 M.S.PR. 5, 23-25 (2008)

139 Phillips v. Department of Transportation, 113 M.S.PR. 73, 2-6, 19 (2010)
http://zencaroline.blogspot.tw/2014/06/carr-factors-mspb-clear-and-convincing.html
http://zencaroline.blogspot.tw/2014/06/burden-of-proof.html

140 Spruill v. Merit Systems Protection Board, 978 F.2d 679, 690-92 (Fed. Cir. 1992). Because such
retaliation would be a prohibited personnel practice under 5 U.S.C. § 2302(b)(9), redress
could be sought through means other than the WPA. For example, the employee could file a
grievance under a collective bargaining agreement (if eligible), a grievance under the agency’s
administrative grievance procedures (if eligible), or a complaint with the Office of the Special

Counsel.
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148 Congress Strengthens Whistleblower Protections for Federal Employees
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154 Doyle, C. (2009) Qui Tam: The False Claims Act and Related Federal Statutes. Congressional
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158 Tip-off websites launched fo root out corruption in China's legal system
http://english.cniv.cn/program/newsupdate/20131002/102779.shtml

http://english.cntv.cn/20110210/102441 .shtml

jubao.court.gov.cn, opened in May, 2009, and provincial courts have begun to launch similar

websites since February 2010

e AR AR R AR RSB R AR A MR AR R ETHRABESBZR 209

il
.r.



No. O3S

BE+8 HE_H
HERBEIL3F07A

F~ FLERFT ~ FEE IR R i R 3t
[ 2 BRI (R ) - BE R R2HE
#8178 (collective action) BESJ » & E
REFEEEBFEFC REEME (R
HREREF M RANEL  NEEF
B -

B BUFETT B SR - HHBUN
W= AR G5 - SEBIASBURF N 5
B CRARER AT ) WK (PR HiIEERR
IR 30 Z4F > FB R 2Ry HASES - il
FEAR PR S B (85 B D) R (R
%) HIRE - DUEENT RS RERBURT -

210

Btk o BRARAR BTSSRI R
HIEE R AN » SRR Fe o A ROl B
RAERIEE - B RBIt eI AR - A
NLEEBC R - BEIKE - K
T ECEEFBREERIMRIEEL - Ik
HHEBUR BN RyZ2i2 ) -



22300

Banisar, D. (2011) Whistleblowing: Interna-
fional Standards and Developments.
Corruption and transparency: De-
bating the frontiers between state,
market, and society, Sandoval, ed.,
World Bank-Institute for Social Re-
search, Washington, D.C.

Berenson, S. K. (2000) Public lawyers, pri-
vate values: Can, should, and will
government lawyers serve the public
interest? Boston College Law Review,
v41: 789-846.

Bingham, L. B., Nabatchi, T. & O’Leary, R.
(2005) The new governance: Prac-
fices and processes for stakeholder
and citizen participation in the work
of government. Public Administration
Review, v65 (5): 547-558.

Bowman, J.S. (1980) Whistle-blowing in
the public service: An overview of
the issues. Review of Public Personnel
Administration, 1(1): 15-28.

Brabeck, M. (1984) Ethical characteristics
of whistle blowers. Journal of Re-
search in Personality, 18(1):41-53.

Brewer, G.A. & Selden, S. C. (1998) Whistle
blowers in the Federal Civil Service:
New evidence of the public service
ethics, Journal of Public Administra-

fion Research and Theory, 8 (3): 413-

e AR AR R H A R SRR BB R R E B A MR AR E T R AE SRR 211

£

439.

Chen, X. P & Chen, C.C. (2004) On the
intricacies of the Chinese guanxi: A
process model of guanxi develop-
ment. Asia Pacific Journal of Man-
agement, v21: 305-324.

Clark, K. (2008) Government lawyers and
confidentiality norms, Washington
University Law Review, 85: 1033-1099.

Cramton, R. C. (1991) The lawyer as
whistleblower; Confidentiality and
the government lawyer, Georgetown
Journal of Legal Ethics: 291-315.

Farh, J.L. & Tsui, A.S. (1997) Where Guanxi
Matters: Relational demography and
guanxi in the Chinese Context. Work
and Occupations, v 24(1):56-79.

Farh, J.L., Tsui, A.S., Xin, K. & Cheng, B.S.
(1998) The influence of relational
demography and guanxi: The Chi-
nese case. Organization Science, vQ
(4):471-488.

Frederickson, H. George. (1991) Toward
a theory of the public for public ad-
ministration. Administration and Soci-
ety, 22(4): 395-417.

Greenwald, G. (2014) No Place to Hide:
Edward Snowden, the NSA, and the
U.S. Surveillonce State. Metropolitan
Books.

Hutchinson, A. (2008) 'In the public inter-

est’: The responsibilities and rights of

il
.r.



212

government lawyers. Osgoode Hall
Law Journal, v46: 105-129.

Jos, PH., Tompkins, M.E. & Hays, S. W.
(1989) In praise of difficult people:
A portrait of the committed whistle-
blower. Public Administration Review,
49(6):552-561.

Leong. N. (2007) Aftorney-client privilege
in the public sector: A survey of gov-
ernment attorneys. William & Mary
Law School Scholarship Repository,
Faculty publication, paper # 216

Leslie, Melanie B. (2002) Government of-
ficials as aftforneys and clients: Why
privilege the privileged? Indiana Law
Journal, v77 (3):469-550.

Long. A.B. (2008) Retaliatory discharges
and the ethical rules governing at-
torneys. University of Colorado Law
Review, v79:1045-1101.

Lobel, O. (2009) The lawyer's role in a
contemporary democracy, pro-
moting the rule of law, lawyering
loyalties: Speech rights and duties
within Twenty-First-Century new gov-
ernance, Fordham Law Review 77(4):
1245-1268.

Macey, J. R. & Miller, G. P. (1995) Reflec-
tions on professional responsibility in
a regulatory state, Scholarship Series.
Paper 1442,

McCarthy, R. J. (2012) Blowing in the wind:

Answers for Federal Whistleblowers.
William & Mary Policy Review, v3.
184-228

Miceli, M.P, Dozier, J.B. & Near, J.P. (1991)
Blowing the whistle on data fudging:
A confrolled field experiment. Journal
of Applied Psychology, 21(4): 271-
295.

Miceli, M. P. & Near, J. P

1984 The relationship among beliefs,

organizational position, and whis-
fle-blowing status: A discriminant
analysis. Academy of Manage-
ment Journal, 27 (4): 687-705.
1988 Individual and situational corre-
lates of whistle-blowing. Personnel
Psychology, 41(2):267-282.

Miceli, M. P, Near, J. P & Schwenk, C. R.
(1991) Who blows the whistle and
why? Industrial and Labor Relations
Review, 45(1): 113-130.

Moliterno, J.E. (2005) The Federal govem-
ment lawyer’s duty to breach confi-
dentiality. William & Mary Law School
Scholarship Repository, Faculty publi-
cation, paper 1010

MSPB

201 Ta Whistleblower protections for Fed-

eral employees.

2011b Prohibited Personnel Practices:

Employee perceptions.

2011c Blowing the Whistle: Barriers to



Federal Employees Making Disclo-
sures.

Near, J.P. & Miceli, M.P

1985 Organizational dissidence: The

case of whistle-blowing. Journal of
Business Ethic, 4(1):1-16.

1986 Retaliation against whistle-blowers:

Predictors and effects. Journal of

Applied Psychology, 71(1): 137-

145.

Rhodes, R. A, W. (1996) The new gover-
nance: Governing without govern-
ment. Political Studies, XLIV, 652-667

Rosenbloom, D. H. (2003) Administrative
law for public managers. Boulder,
CO: Westview Press.

Salamon, L. ed. (2002) The tools of gov-
emment: A guide to the new gover-
nance. New York: Oxford University
Press.

Shimabukuro, J. O. & Whitaker, L. P (2012)
Whistleblower Protections Under Fed-
eral Law: An Overview. Congressional
Research Service

Shpall, J. (2008) A shakeup for the duty
of confidentiality: The competing
priorities of a government attorney in
California, Loyola of Los Angeles Law
Review, v 41: 701 -737.

Sparkes, P M. (2007) Government attor-
neys, confidentiality, and privilege:

An update. http://chaselaw.nku.edu/

e AR AR R AR RSB R FEBA MR AR R ETEHERABESBZR 213

£

documents/Iglc/privilege.pdf

Trubek, D. M. & Trubek, L. G. (2007) New
governance & legal regulation:
Complementarity, rivalry, and trans-
formation. University of Wisconsin Law
School, Legal studies research paper
series, paper No. 1047

Whitaker, L.P. (2007) The Whistleblower Pro-
tection Act: An overview. Congressio-

nal Research Service

il
.r.



